This Paper outlines the severe impact that this bill would have on victims of malpractice who have suffered grave injuries, and also explains how the bill would nearly eliminate patients' ability to recover damages when doctors or hospitals provide negligent care. Part II of this Paper examines some of the limits that this bill would impose and the effect it would have on injured patients' ability to recover damages. Part III describes those entities that are truly driving this bill and what their motives are for doing so. Part IV clarifies some of the misconceptions about tort reform and caps on damages and why the enactment of this bill would ultimately do more harm than good. Finally, Part V examines the benefits of medical malpractice litigation and why it is imperative to ensure that patients have the ability to find redress in a court of law.
II. H.R. 1215 LIMITS AND THE IMPACT ON INJURED PATIENTS

A. Background
The Protecting Access to Care Act of 2017 follows the trend in about half of states in the United States in initiating some type of cap on noneconomic damages in medical malpractice cases.
9
A limit is imposed in a medical malpractice case by first allowing the jury to calculate damages while unaware of the limitations; if they are aware of the limitations, jury 6 Id. 7 Corriher, supra note 1. 8 Id. 9 David Goguen, Award (And Settlement) Limits in a Medical Malpractice Case, ALLLAW, http://www.alllaw.com/articles/nolo/medical-malpractice/award-settlement-limits.html (last visited Mar. 2, 2019). members are instructed to ignore them. 10 Any jury awards that surpass the outer limit of the cap are reduced to the amount permitted by law.
11
There are three types of damages permitted in medical malpractice cases: economic damages, non-economic damages, and punitive damages.
12
Non-economic damages compensate the plaintiff for harm caused by the malpractice that cannot be given an exact monetary figure, such as pain and suffering, inconvenience, loss of marital companionship, and decreased quality of life.
13
Initiatives to place a cap on the amount of damages a victim of malpractice can collect primarily target non-economic damages because it is both politically unwise and morally wrong to suggest that an injured person should not be compensated for economic losses incurred.
14 Non-economic damages also become a target of cap initiatives because of their indefinable nature and the difficulty placing a value on them.
15
Proponents of caps on non-economic damages often point to their strong influence on jurors' emotions.
16
While the main focus of legislative action has focused on non-economic damages, states have looked to other methods to limit damages as well.
17
Approaches taken by other states include limiting punitive damages only, limiting a plaintiff's total damages (including economic losses), limiting the liability of each defendant named in a case, and imposing a cap on all elements of damages except medical expenses and related expenses.
18
Advocates for caps on damages argue based on their supposed success in other states, but the data used to prove this point is "grossly inflated and misleading."
19
Caps on damages tend to punish some victims more severely than others, particularly women, the elderly, and children. 
B. The People Affected
Those who support placing limitations on non-economic damages often claim that the caps are "facially neutral." 21 However, these caps are actually discriminatory due to their strong "reliance upon gender and age based generalizations in calculating damage awards."
22
These discriminatory generalizations include relying on women in the workforce generally earning a lower income than men for the same job, and the notion that women are more likely to accept a domestic role in their household; together these are used to place limitations on non-economic damages and prevent women from recovering equal amounts to men for the same injury.
23
There are also injuries that disproportionately affect women but cannot be accounted for in primarily economic terms, such as sexual assault, pregnancy loss, infertility, and gynecological medical malpractice.
24
These women-specific injuries are compensated more through non-economic damages, such as emotional distress and grief, an altered sense of self and social adjustment, impaired relationships, or impaired physical capacities that are not directly involved in market-based wage earning. Women's ability to recover for these types of damages would be severely limited with the enactment of H.R. 1215 due to the bill's harsh reduction of non-economic damages.
Elderly patients who have retired from the workforce or are no longer physically able to work, have no way of recovering significant damages without being able to utilize non-economic damages.
26
The elderly also have a lower life expectancy, which further reduces future medical costs and limits the economic damages that can be recovered.
27
It is also difficult to prove future earning capacity with any exact calculations when it comes to children, leaving them with lower economic damage awards when injured by medical negligence. In May 2011, a doctor and a physician's assistant treated Ascaris Mayo for a high fever and abdominal pain in a Milwaukee, Wisconsin emergency room.
29
The physician's assistant recorded the potential diagnosis as an infection, but no one relayed this information to Mayo. 30 It would have been vital for Mayo to be aware of this, but rather than providing the information to her, she was told to follow up with her personal gynecologist concerning a previous diagnosis.
31
Mayo's condition worsened the next day and she sought a second opinion at another emergency room, at which point she was diagnosed with an untreated septic infection caused by the original untreated infection.
32
Mayo became comatose and eventually fell unresponsive before being transferred to a different medical facility.
33
Ultimately, the infection caused nearly all of her organs to fail and resulted in dry gangrene in Mayo's arms and legs, requiring the amputation of all of Mayo's extremities.
34
Mayo and her family sued her health care providers for medical malpractice and a failure to provide proper informed consent.
35
Following an intensive jury trial, the jury awarded Mayo $15 million in non-economic damages for the health care providers' failure to provide informed consent regarding her diagnosis and treatment options. Under the Protecting Access to Care Act, Mayo could only collect $250,000 in non-economic damages, a small portion of the $15 million originally awarded by the jury.
37
The Wisconsin Court of Appeals upheld the verdict in Mayo's case, overturning the state's $750,000 cap on non-economic damages.
38
The court held that the cap placed on non-economic damages "violated the equal protection rights of severely injured patients" because the "cap always reduces non-economic damages only for the class of the most severely injured victims." "Equal protection, separation of powers, and the right to trial by jury" have all been subjects of successful constitutional challenges regarding non-economic damage caps. 41 Texas has a law that caps non-economic damages at $250,000, similar to H.R. 1215.
42
The Texas law also states that lawsuits involving wrongful death claims are limited to $500,000 in "nonmedical" damages.
43
The Texas law mandates similar requirements to those of H.R. 1215 concerning expert evidence. 44 H.R. 1215 requires a lawsuit to be filed with an affidavit from an expert witness who meets strict requirements. 45 The bill states that only a doctor practicing or teaching in the same field and in the same state or a neighboring state can testify to a defendant's malpractice. 46 In an interview with the Center for American Progress, a Texas resident claimed that she could not find an attorney following a misdiagnosed heart attack by an emergency room despite strong evidence that doctors missed this obvious diagnosis. 47 If H.R. 1215 passes Congress, patients all across the country will find themselves in a similar situation as those in Texas, and they will be left without representation in the judicial system.
C. Who Will Represent the Injured?
One section of the Protecting Access to Care Act entitled "Maximizing Patient Recovery," has the polar opposite effect in practice. 48 This section of the bill provides limits on fees that attorneys can collect for representing victims of malpractice.
49
These limits, in addition to the strict expert witness requirements, make it economically impractical for attorneys to warrant 40 accepting medical malpractice cases.
50
While the title of this section indicates that it will offer patients a greater opportunity to recover damages in a medical malpractice case, this bill would make it significantly more challenging for victims of malpractice to find attorneys to represent them.
51
In addition to the limit set on attorneys' fees that can be collected in medical malpractice cases, "any reduction in the amount of damages allowable threatens to make it more difficult for a plaintiff to file an otherwise meritorious claim." 52 Plaintiffs' attorneys handle cases on a contingency fee basis and they advance expenses throughout a case. 53 Therefore, these attorneys are already selective based on the strength of cases they are willing to take on.
54
They are not able to recover costs when they lose a case and, thus, have little incentive to take on cases on which they do not strongly believe they can make significant earnings.
55
Medical malpractice plaintiffs' attorneys regularly turn down at least 80% of the solicitations for representation that they receive.
56
With damages caps in place as strict as those in H.R. 1215, attorneys' ability to afford to take on legitimate cases will significantly decrease.
57
Not only would the potential award from which a lawyer could extract his contingency fee be drastically reduced, but considering the high cost of litigation, economic damages alone will not be "high enough to exceed the expected value of the case."
58
A study analyzing the effects of tort reform on the filing of cases in court found that when a state adopts medical malpractice damages caps, there is a statistically significant drop of 23% in medical malpractice filings.
59
The study also found that in the aftermath of a damages cap's removal, case filings increased by 29%. injured patients, as an otherwise meritorious claim may not be accepted from a purely financial standpoint. If a lawyer does not believe that he or she can make a profit from accepting a case, there is no incentive to do so; therefore, placing an extremely harsh burden on patients who are severely injured. If enacted, the so-called Protecting Access to Care Act will place this burden on severely injured patients, as attorneys will be forced to reject meritorious claims when they know that the cost of accepting the case will exceed the rewards from winning it.
III. WHO IS PUSHING MEDICAL MALPRACTICE REFORM?
"The United States has the most expensive healthcare system in the world, spending billions more dollars than any other industrialized nation."
61
In recent decades, health care providers and state law-makers have increasingly looked to address the rising costs of healthcare by placing limitations on the amount of damages allowable in medical malpractice lawsuits.
62
State legislatures around the United States continue to pass laws that curtail injured patients' ability "to hold negligent actors accountable." 63 A constitutional amendment in Arkansas has been offered that would reverse rulings by the state supreme court that uphold a plaintiff's right to a jury trial.
64
Kentucky has imposed a new law that compels a plaintiff to seek approval by a panel of health care providers before filing a medical malpractice action.
65
Large corporations that are frequently the target of these lawsuits, such as healthcare providers and insurance companies, have spent millions of dollars lobbying in favor of these laws.
66
As the bills specifically limiting non-economic damages in medical malpractice cases became increasingly more prevalent, a number of state supreme courts struck them down as unconstitutional on the grounds that they are broader than the Seventh Amendment right to a trial by jury. The Ohio Supreme Court later upheld a tort reform bill in 2007 that was comparable to the one it had struck down less than a decade before.
69
Ohio Justice Paul Pfeifer said in his dissent in the case, "Today is a day of fulfilled expectations for insurance companies and manufacturers of defective, dangerous, or toxic products that cause injury to someone in Ohio. But . . . this is a tragic day for Ohioans, who no longer have any assurance that their Constitution protects the rights they cherish."
70
Patients all across the United States who have been victimized by negligent care from their healthcare providers can expect even greater uncertainty of whether their constitutional rights will be protected if the Protecting Access to Care Act passes Congress and becomes law.
The Protecting Access to Care Act of 2017 is not a completely new idea drafted by its creators. Conservative politicians typically favor shielding physicians who commit medical malpractice from liability. 71 Physicians, therefore, support those conservative lawmakers with the hope that medical malpractice reform will result.
72
The tort reform movement consumed state legislatures and public opinion as the twentieth century came to a close. 73 Large corporations that were frequently the targets of lawsuits contributed sizeable donations to "tort-reform groups and corporate advocates such as the U.S. Chamber of Commerce," and in turn, those groups financed the campaigns of judges, "who then voted to uphold statutory caps on damages" and laws that limited citizens' right to sue and right to a jury trial.
74
Before the onslaught of corporate campaign funding, judicial elections were not large productions and it was exceptionally rare to come across a campaign that would raise millions of dollars. 
78
"Spending on television ads reached a record $29.7 million in the 2012 election" and in 2012, the largest donor in Texas was a group that advocates for limiting accountability for negligence.
79
Large corporations are a major influence when it comes to legislation and that is no different when it comes to the Protecting Access to Care Act of 2017.
Medical malpractice reform has typically been a staple in the Republican legislator policy arsenal. As an illustration, Iowa Republican Congressman Steve King introduced H.R. 1215.
80
King defends the bill as an essential move for lowering spending on healthcare, and claims that healthcare spending is increasing in part due to doctors conducting unnecessary tests in fear of patients bringing lawsuits against them and further practicing defensive medicine.
81
While King claims that his reasoning behind the bill is to decrease healthcare spending, the fact that major healthcare corporations could finance his future campaigns is an unavoidable truth and something that must be considered. If this bill is able to gain momentum and receive support from major health care providers and insurance companies, it could become a serious issue for those that have fought hard to keep tort reform at bay.
IV. MEDICAL MALPRACTICE REFORM MYTH
Proponents of H.R. 1215, and medical malpractice reform in general, claim that the benefits include a decrease in healthcare spending and physicians moving away from practicing defensive medicine. are not held accountable for their malpractice, patients' safety becomes significantly more at risk.
83
A study conducted by Northwestern University examined different states that have imposed damages caps similar to the one in H.R. 1215, and found that the adoption of these caps "is followed by a broad increase in adverse patient safety events," an increase that averages between 10 and 15%.
84
The study's results are consistent with "classic tort law deterrence theory," which states that holding healthcare providers liable for medical malpractice forces those providers to pay closer attention to the quality of care issued to patients.
85
When the risk of liability for health care providers disappears, adverse events will increase severely.
86
Policies should reflect incentives for hospitals and physicians to prevent adverse events rather than the other way around.
87
The Congressional Budget Office estimated that H.R. 1215 would reduce government deficits, but the Office failed to consider the immense cost incurred by the victims of malpractice. Republican politicians maintained that physicians were providing fewer services to patients for fear of being sued and they promised that this law would lower health care costs as well as bring more doctors to the state. The researchers actually found a slight increase in medical tests performed.
94
A group funded by the healthcare industry, the Texas Alliance for Patient Access, asserted that tort reform resulted in 5,000 additional doctors in Texas following the enactment of this law. 95 However, "an unpublished study by the same group of researchers rejects that claim," and affirms that the number does not reflect physicians who left Texas or retired, physicians who are not actively practicing and perform research or administrative work, and ignores physician growth statistically compared with other states.
96
After considering all these factors, the study found that "doctor growth has actually declined" in Texas since 2003.
97
A separate study published in The New England Journal of Medicine found similar results.
98
In that study, researchers studied how emergencyroom care changed for beneficiaries in Texas, Georgia, and South Carolina; states that all passed similar laws regarding medical malpractice reform, compared with nearby states that did not enact such laws. 99 That study concluded that malpractice reform did not significantly change cost indicators such as "how often imaging was used to rule out problems, how much was spent on average and how many patients were admitted to the hospital." 100 Tort reform is often labeled as an answer to frivolous medical malpractice lawsuits.
101
Republican lawmakers continue to push this issue despite evidence that defensive medicine practiced by physicians accounts for, at most, 2 or 3% of U.S. healthcare costs. (Sept. 20, 2014) , http://www.latimes.com/business/hiltzik/la-fi-mh-another-study-shows-whytort-reform--20140919-column.html.
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